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the regents had exceeded their lawful authority, 1 on the ground that 
the fee was levied in violation of Article 2, Section S of the Oklahoma 
Constitution. This section is similar to the sections of many other 
State constitutions that declare the familiar and fundamental principles 
that church and state shall be kept separate and guarantee to every 
person freedom of religious belief and worship. 2 A very interesting 
group of cases has arisen under these sections, chiefly by way of pro- 
tests by persons whose faith was not built upon the King James or Protest- 
ant version of the Bible, against the reading of this version, offering up 
the Lord's Prayer and the singing of hymns by the teacher and stu- 
dents in unison, as the opening exercise in the public schools. One 
group of cases, of which the Michigan case cited in the note may be 
regarded as a type, holds that these exercises infringe no constitutional 
right, 3 while other courts, notably the Wisconsin court, supported by 
about an equal weight of authority, take the opposite position. 4 The 
Oklahoma court extended the rule enunciated in the Wisconsin case 
to the case of fees for the support of the two associations mentioned, 
although they are avowedly non-sectarian and devote their attention to 
the moral rather than to the spiritual welfare of their members. 

G. A. W. 



Contracts — Champerty — Common Law Rule Modified by Modern 
Statutes and Decisions. — The Supreme Court of Idaho has recently 
rendered an interesting decision as to what constitutes champerty. It 
held that the assignment of a claim for collection to an attorney under 
an agreement that the attorney was to pay the assignor one-half of the 
amount collected, was not champertous and not contrary to public 



1 Connell v. Gray (1912), 127 Pac. 417. 

2 Mich., Art. 4, Sec. 39; Iowa, Art. 1, Sec. 3; Kansas, Art. 6, Sees. 
7 and 8, Gen. Stats. 1901; Ky., Sees. 5 and 89, Sec. 4368 Stats. 1903; 
Me., Art. 1, Sec. 3; Mass., Art. 2, Sec. 1, Gen. Stats., c. 41, Sec. 9; Neb., 
Art. 1, Sec. 4; Tex., Art. 1, Sees 6 and 7 Art. 7, Sec.S; Wis., Art. 10, 
Sec. 3, Art. 1, Sec. 18, c. 1, 2 and 4; 111., Art. 8, Sec. 3, Art. 2, Sec. 3; 
Ohio, Art. 1, Sec. 7, Art. 6, Sec. 3; Cal., Art. 1, Sec. 4, Art. 4, Sec. 30. 

apfeiffer v. Board of Education (1898), 118 Mich. 560, 77 N. W. 
250, 42 L. R. A. 536; Moore v. Monroe (1884), 64 la. 367, 20 N. W. 
475, 52 Am. Rep. 444; Billiard v. Board of Education (1904), 69 Kan. 
53, 76 Pac. 422, 66 L. R. A. 166, 105 Am. St. Rep. 148, 2 Ann. Cas. 521; 
Donahue v. Richards (1854), 38 Me. 379, 61 Am. Dec. 256; Spiller v. 
Inhabitants of Woburn (1866), 12 Allen (Mass.) 127; Church v. Bullock 
(1908), 109 S. W. (Texas) 115; Hackett v. Brookdale School Dist (1905), 
120 Ky. 608, 87 S. W. 792. 

4 State v. School Board of Edgerton (1890), 76 Wis. 177, 44 N. W. 
967, 7 L. R. A. 330; State v. Scheve (1903), 65 Neb. 853, 93 N. W. 
169, 59 L. R. A. 927; People v. Board of Education (1910), 245 111. 334, 
92 N. E. 251; Board of Education of Cinn. v. Minor et al. (1872), 23 
Ohio, St. 21 1, 13 Am. Rep. 233, holding that it was not beyond its power 
for the board to prohibit the reading of the Bible. There is no Califor- 
nia case on the subject. 
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policy or good morals. 1 The court, in construing their statute, followed 
the construction given to a similar statute by the Supreme Court of 
California, 2 which held that the common law doctrine of champerty had 
no application in this state. 

The doctrine of champerty was established during the feudal period 
in England, at a time when lords and large land owners were accus- 
tomed to buy up contested claims against the commoners with whom 
they were at variance, in order to harass and oppress those in possesion 
of lands. Their purpose was accomplished by the use of their power to 
corrupt the courts, and it was to remedy these evils that the law against 
champerty was introduced. 8 It is manifest that the grounds of policy 
upon which the doctrine rested can have no weight in the modern or- 
ganization of society. 

The decisions of the courts which recognize the common law rules 
on the subject are at utter variance as to what those rules are. Ac- 
cording to one line of cases, to constitute champerty, the attorney must 
not only contract for part of the thing recovered, but he must also at 
his own expense maintain, and take all the risks of, the litigation;* 
while according to another line of decisions a mere agreement for part 
of the thing recovered without indemnifying the client against costs is 
sufficient to make the agreement champertous. 5 This diversity of views 
did not have its origin in the American decisions, but a difference of 
opinion existed as well among eminent English authorities on the 
common law. Coke and Hawkins may be cited in support of the first 
line of cases, 6 and Blackstone and Chitty of the second. 7 

The Supreme Court of the United States has held that an agree- 
ment for a contingent fee is not in violation of any rule of law or 
public policy. 8 Carrying out this idea, many courts enforcing the doc- 
trine of champerty distinguish between contracts where the attorney 
is to have a part of the thing recovered, and those where he is to have 
a sum of money equal in value to a part of the thing recovered. 9 Con- 
tracts of the former class only are regarded as champertous. In States 



1 Merchants' Protective Ass'n. v. Jacobsen (1912), 127 Pac. 315 
(Idaho). 

2 Mathewson v. Fitch (1863), 22 Cal. 86. 

3 St. Westminster 1, c. 25, St. 3 Edw. 1, St. 28 Edwl, c. 2, St. 32 
Henry VIII, c 9. 

* Hamilton v. Gray (1894), 67 Vt. 233, 48 Am. St. Rep. 239; Miles v. 
Mutual Res. Assn. (1900), 108 Wis. 421, 84 N. W. 159; Aultmanv. Waddle 
(1888), 40 Kans. 195, 19 Pac. 730; Roller v. Murray (1911), (Va.), 72 
S. E. 665; Duke v. Harper (1877), 66 Mo. 51, 27 Am. Rep. 314. 

5 Lancy v. Havender (1888), 146 Mass. 615, 16 N. E. 464; Martin v. 
Clark (1866), 8 R. I. 389, 5 Am. Rep. 586; Lynn v. Mass. (1901), (Ky), 
64 S. W. 712; Stanton v. Hoskin (1874), 1 McArthur 558, 29 Am. Rep. 
612; Brown v. Beauchamp (1827), 21 Ky. 413, 17 Am. Dec. 81. 

6 Coke, Littleton 368 b, 2 Hawkins, Pleas of the Crown 463. Sec. 1 

7 4 Blackstone Comm. 135. 

s Stanton v. Embrey (1876), 93 U. S. 548. 

8 Ramsey v. Trent (1850), 49 Ky. 341. 
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where this distinction is made, the law of champerty can prove no great 
obstacle to an attorney bent upon carrying out a transaction of this 
nature. 

The tendency of the courts in this country is to relax the common 
law doctrine of champerty for the reason that the peculiar conditions of 
society which gave rise to the doctrine have changed. Some states, 
recognizing this change in social conditions, have adopted the rule in a 
modified form, 10 while other states have absolutely repudiated it, and 
treat no contract as champertous unless made so by statute. These 
States are Arkansas, California, Connecticut, Delaware, Idaho, Maryland, 
Michigan, New Jersey, New York, Texas, and West Virginia. 11 

In California, the subject is covered by two statutes. Section 1021 
of the Code of Civil Procedure leaves the measure and mode of com- 
pensation of attorneys to agreement between the parties. Section 161 of 
the Penal Code makes it a misdemeanor for an attorney to buy a thing 
in action with intent to bring suit thereon. In construing the latter 
section the cases hold that an agreement which is not " contra bonos 
mores" or against public policy is valid. But the standard of public 
policy is not that set by the common law under its doctrines of 
champerty. In order to violate the section of the Penal Code, the at- 
torney must solicit the bringing of the action as well as acquire an in- 
terest in the thing of action. 12 W. H. S. 

Contracts — Mistake.— In the case of Cutting v. Peterson 1 the de- 
fendant in August, 1908, contracted to purchase canned goods from 
plaintiff but wished to be guaranteed against the prices of the Califor- 
nia Fruit Canners' Association, which usually determine the market. 
These prices had for years been published in printed form to the 
trade. It was also the custom of the California Fruit Canners' Asso- 
ciation to make special prices to certain firms, but it was not the in- 
tention of the defendant to guarantee against such special prices. The 
contract was therefore phrased as follows: "the above prices guar- 
anteed against the California Fruit Canners' Association opening printed 
prices for 1908." The Association did not publish any opening printed 
prices that year but gave out their prices upon application; so, in 
effect, they established the market price as in former years. De- 



10 Browne v. Bigne (1891), 21 Ore. 260; 28 Am. St. Rep. 752, 14 L. R. 
A. 745, 28 Pac. 11; Gilman v. Jones (1889), 87 Ala. 702, 5 So. 785; New- 
kirk v. Cone (1857), 18 111. 449. 

11 Lytle v. State (1857), 17 Ark. 608; Mathewson v. Fitch (1863), 22 
Cal. 86, 8 Cyc. 855; Richardson v. Rawland (1873), 40 Conn. 565. 

12 Tuller v. Arnold (1893), 98 Cal. 522, 28 Pac. 863; Bergin v. Frisbie 
(1899) 125 Cal. 169; 57 Pac. 784; Bulkeley v. Bank of California (1885), 
68 Cal. 80; Ballard v. Carr (1874), 48 Cal. 75; Howard v. Throckmorton 
(1874) 48 Cal. 482. 

1 (Oct. 2, 1912), 44 Cal. Dec. 481, 127 Pac. 163. 



